UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

SAFECO | NSURANCE COVPANY OF

AMERI CA and GENERAL INSURANCE

COVPANY OF ANERI CA,
Plaintiffs,

V. . 3:02CV1966( AVC)
LOCAL TONNG INC., GEORGE
GARDELLA, JESSI CA HELQUI ST-
GARDELLA, and JAMES GARDELLA,
Def endant s.

RULI NG ON THE PLAI NTI FES MOTI ON FOR SUMVARY JUDGVENT

This is an action for damages, which arises out of the
def endants’ alleged failure to performunder an agreenment to
indemity the plaintiffs. It is brought pursuant to comon
| aw tenets concerning breach of contract. The plaintiffs,
Safeco I nsurance Conpany of Anerica (“Safeco”) and General
| nsurance Conpany of Anmerica (“General”), have filed the
within nmotion for sunmary judgnent (docunment no. 79) pursuant
to Fed. R Civ. P. 56, contending that there are no materi al
questions of fact in dispute and that they are entitled to
judgnment as a matter of law with regard to the causes of
action asserted against Local Towi ng, Inc. and Janes
Gardella.?

The issues presented are: (1) whether there is an issue

The ot her defendants, George Gardel |l a and Jessi ca Hel qui st -
Gardel I a, have decl ared bankruptcy, and thus the plaintiffs have
el ected not to seek judgment agai nst them



of fact that Local Towi ng breached its contract to i ndemify
the plaintiffs; and (2) whether Janmes Gardella has raised an

i ssue of fact that Safeco discharged his duty to indemify the
plaintiffs under the indemity agreenent.

For the reasons that hereinafter follow the court
concludes that: (1) inasnuch as Local Tow ng has admtted
liability under the agreement to indemify the plaintiffs,
sunmary judgnment is warranted with regard to the breach of
contract cause of action asserted against Local Tow ng; and
(2) Gardella has raised an issue of fact that Safeco
di scharged his duty to indemify the plaintiffs under the
i ndemmi ty agreenent.

Therefore, the notion for summary judgnent (docunent no.
79) is GRANTED in part and DENIED in part.

FACTS:

Exam nation of the conplaint, affidavits, pleadings,
exhi bits, supplenmental materials, and Rule 56(c) statenents
di scl oses the follow ng undi sputed, material facts:

On Cctober 6, 1999, Safeco and General (collectively “the
surety”) entered into a General Agreenment of Indemity (the
“GAl”) with Local Towi ng, George Gardella, Jessica Hel quist-
Gardella and Janes Gardella (collectively “the indemitors”).

Pursuant to the GAlI, the indemitors agreed to indemify the



surety “fromall |oss and expense in connection with any Bonds
for which [Safeco or General] . . . nowis or hereafter
becomes Surety for” Local Towi ng as principal. Also under the
GAI, the indemitors agreed “to pay to [Safeco or General]
upon demand: All | oss, costs and expenses of whatsoever Kkind
and nature . . . incurred by [Safeco or General] . . . on
account of any default under the agreenment by the”
indemmitors. A party is in default under the GAl if, inter
alia, they fail “to pay, to the extent due in whole or in
part, clainms, bills, or other indebtedness incurred in
connection with the performance of any contract.”

Janes Gardella signed the indemity agreenent both in his
capacity as the Secretary of Local Towing and in his
i ndi vidual capacity. Gardella maintains that he signed the
GAlI in his individual capacity so that “Local Towi ng could get
a job in Washington, D.C.” Gardella further maintains that
after Local Towi ng conpleted the Washington, D.C. project, he
“made it known to the agent who handles the bonds . . . that
[ he] did not want to be on any nore bonds.” According to
Gardella, the Safeco agent infornmed himthat, because “[Local
Towi ng] was better off financially after the Washington j ob,
it was no | onger necessary that [Gardella] . . . agree to

indemify the plaintiffs.”



After this conservation allegedly occurred, Local Tow ng
bid on two additional projects. One project was known as the
“Stalley Bay Qutfall Installation Project,” and was | ocated in
St. Thomas, United States Virgin Islands (the “St. Thomas
project”). The other project was known as the “Aguadilla
Har bor Revetnment Project,” and was |located in Puerto Rico (the
“Aguadi |l a project”). Local Towing won the contracts for both
pr oj ect s.

On July 26, 2000, the plaintiffs, Safeco and General
i ssued a performance bond and a paynent bond on behal f of
Local Towing in connection with the St. Thomas project. On
August 1, 2000, Safeco and Ceneral issued an additional
performance bond and a payment bond on behal f of the defendant
Local Towing in connection with the Aguadilla project.

Subsequent to the issuance of the St. Thomas project and
Aguadi |l | a project bonds, Local Towi ng encountered financi al
difficulties on both projects and was unable to nmeet its
financial obligations. Local Tow ng requested financi al
assistance in the formof loans fromthe plaintiffs. The
plaintiffs agreed to provide the requested financi al
assi st ance.

On or about February 15, 2002, the parties entered into a

| etter agreenent with respect to these | oans. The purpose of



the letter agreement was to “confirm Safeco’ s understandi ng of
the request for financial assistance that is being made .

[ by] Local Towi ng, and the individual indemitors.” The
letter went on to explain that the “financial assistance” was
bei ng of fered because Local Towing was “currently financially
unable” to neet its obligations. The letter also stated that
this “failure to pay these obligations constituted a default
under the General Agreenent to Indemify, . . . executed by

[ Local Towi ng and the] three individual indemitors,
[including] Janes Gardella.” James Gardella signed the letter
agr eenent .

After the issuance of the letter agreement, Local Tow ng
assigned all of the proceeds and clainms of both the St. Thonmas
and Aquadilla projects. Nevertheless, the plaintiffs have
suffered a | oss of approxi mately $599,979.75 in connection
with expenditures made for the St. Thomas and Aquadill a
projects. The defendants have not reinbursed the plaintiffs
for this |oss.

On Novenber 6, 2002, the plaintiffs filed the instant
action contending that the defendants failure to reinburse
themis a breach of the GAI. On March 26, 2004, the
plaintiffs filed the within notion for summry judgnent

agai nst Janmes Gardella and Local Tow ng.



STANDARD
On a notion for sunmmary judgnment, the burden is on the
novi ng party to establish that there are no genuine issues of
material fact in dispute, and that it is entitled to judgnent

as a matter of law. See Fed. R Civ. P. 56(c); Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 256 (1986). A dispute

regarding a material fact is genuine if the evidence is such
that a reasonable jury could return a verdict for the

nonnovi ng party.'" Aldrich v. Randol ph Cent. Sch. Dist., 963

F.2d 520, 523 (2d Cir.), cert. denied, 506 U S. 965 (1992)

(quoting Anderson, 477 U.S. at 248). The court resolves "al
anmbiguities and drawfs] all inferences in favor of the
nonmovi ng party in order to determ ne how a reasonable jury
woul d decide.” Aldrich, 963 F.2d at 523. Thus, "[o]nly when

reasonabl e m nds could not differ as to the inport of the

evidence is sunmary judgnent proper."” Bryant v. Maffucci, 923

F.2d 979, 982 (2d Cir.), cert. denied, 502 U.S. 849 (1991).

DI SCUSSI ON:

1. Local Towi ng

The plaintiffs first contend that sunmary judgnent should
be granted with respect to its cause of action against Local
Tow ng because there are no questions of material fact that

Local Towi ng breached the GAI. Specifically, the plaintiffs



mai ntain: (1) “there cannot be any dispute that the GAl is a
valid contract between the Surety and the indemitors;” and
(2) “there simlarly cannot be any question as to the validity
of the indemmity provision and the obligations of the

i ndemi tors arising thereunder.”

Local Towi ng does not object to the plaintiffs’ notion
for summary judgment. Rather, Local Towing admits that it is
liable. Specifically, Local Towi ng states that “Local Tow ng
agreed that its failure to nmeet its financial obligations [in
connection with the Aguadilla and St. Thonmas projects]
constituted a default under the terns of the GAl and prom sed
to repay the funds expended by the plaintiffs to neet those
financial obligations.” Local Towing further admts that,
al though the plaintiffs have expended funds and incurred debts
in the amunt of $599,979.75 on behalf of Local Tow ng, Local
Towi ng has not reinbursed the plaintiffs for these paynents as
it prom sed.

Thus, Local Tow ng admts that, under the terns of the
GAlI it is indebted to the plaintiffs in the ambunt of
$599,979.75, and that it has not yet paid that sum
Consequently, inasnmuch as Local Towing admts liability,
sunmary judgnment is GRANTED in favor of the plaintiffs with

regard to the cause of action asserted agai nst Local Tow ng.



2. Janmes Gardell a

The plaintiffs next contend that summary judgenent should
be granted with respect to their cause of action against James
Gardella. Specifically, the plaintiffs maintain that Gardella
signed the GAlI in his individual capacity and therefore is
liable to the same extent as Local Tow ng.

Gardell a responds that there “is a dispute as to the
liability, if any, of Janmes Gardella for the nonies spent by
the plaintiffs.” Specifically, Gardella naintains that Safeco
di scharged his liability under the GAI

“[Plarties to [a] . . . contract [can] as validly agree
to rescind [the contract] as they could agree to make it
originally. . . . Mitual assent to abandon a contract, |ike
mut ual assent to formone, may be inferred fromthe attendant
ci rcunmst ances and conduct of the parties. . . . The nutua
rel ease of obligation under a contract affords sufficient

consi deration for a rescission.” Yale Co-op. Corp. v. Rodgin,

133 Conn. 563, 567-568 (1947) (internal quotation marks and
citations omtted). “Whether the parties have mani fested an
intention to nodify or abandon their agreenent is ordinarily a

gquestion of fact.” Rowe v. Cormer, 189 Conn. 371, 373

(1983).

In this case, Gardella maintains that Safeco di scharged



himfromhis personal liability under the GAl prior to the

i ssuance of the St. Thomas and Aguadilla bonds. Consequently,
because the cause of action asserted against Gardella arises
out of the defaults in connection with the St. Thomas and
Aguadi | | a bonds, Gardella contends that he is not personally
liable for these defaults. |In support of this contention,
Gardella has filed a sworn affidavit wherein he states that,
after the Washington D.C. project was conplete but before the
plaintiffs issued the St. Thomas and Aguadilla bonds, Gardella
informed Safeco that he no | onger wanted to remain as an

i ndi vi dual indemitor under the GAI. Gardella further states
t hat an agent of Safeco informed himthat “it was no | onger
necessary that [Gardella] . . . indemify” the plaintiffs,
because “[Local Tow ng] was better off financially after the
Washi ngton job.” Gardella therefore has adduced sufficient
evidence to raise an issue of fact regardi ng whether the
plaintiffs discharged himfromhis personal liability under

t he GAI.

Saf eco responds that the GAl provided a specific
procedure for the termnation of liability, and that Gardella
did not follow these procedures. Consequently, Safeco
mai ntai ns that Gardella can not claimthat Safeco di scharged

his liability because he did not follow the requisite



term nation procedure. The court is not persuaded. Although
the existence of a specific procedure for term nation of ones
liability, and failure to conply with that procedure, is

rel evant to the question of whether the parties, in fact,
assented to rescind Gardella’s liability, it does not,
standi ng alone, require the conclusion that there is no
guestion of fact regardi ng whet her Safeco abandoned the

contract with respect to Gardella. Cf. Gaer Bros., Inc. V.

Mott, 147 Conn. 411, 416 (1960) (“that a contract [provides]

for . . . a nmethod by which its |life could be brought to
an end . . . . [does not nean that] the parties [can] not, by
their conduct, abandon the contract”).? Consequently, the
court concludes that Gardella has established an issue of fact
t hat Safeco discharged his liability under the GAl in
connection with the Aguadilla and St. Thonas projects. The
notion for summary judgenent is therefore DENIED with respect
to the cause of action asserted agai nst Janes Gardell a

i ndi vi dual |y.

2Saf eco al so points to the fact that Gardella signed the letter
agreenent after his alleged conversation with the Safeco agent.
According to Safeco, this indicates that he had not been relieved of
his liability under the contract. Such evidence, however, only adds
to the conclusion that a material question of fact exists as to
whet her Gardella was still obligated under the contract.
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CONCLUSI ON:

For the foregoing reasons, the plaintiffs’ notion for
sunmary judgnment (document no. 79) is GRANTED in part and
DENI ED in part.

It is so ordered this day of June, 2004 at
Hartford, Connecticut.

Alfred V. Covello
United States District Judge
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